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IN THE COURT OF ASSISTANT SESSIONS JUDGE:: UDALGURI, ASSAM 

SESSIONS-50/2016 

u/s- 376/313 IPC 

THE STATE OF ASSAM             -------- Miss „S‟ (Informant/Victim). 

        -Vs- 

MD ABDUL HUSSAIN                  -------- Accused person. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

                  Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

  (1) Mr Rajib Sarmah                     : Ld Addl. PP for the State. 

  (2) Mr M.C Narzary                            : Ld Defence Counsel.  

EVIDENCE RECORDED ON                  : 23.09.16, 25.10.16, 15.11.16, 03.03.17,  
                                                    18.05.17 & 20.06.17. 
 
ARGUMENTS HEARD ON                  : 17.08.17 & 29.08.2017. 

JUDGMENT DELIVERED ON                  : 20.09.2017. 

J U D G M E N T 

1.        The case against the accused Md Abdul Hussain, as unfolded in the trial, 

is that  on 04.09.2014 one Miss „S‟ (actual name withheld to conceal the identity 

of alleged rape victim) lodged an ejahar with the O/C, Orang PS stating inter alia 

that she was working as a maid for the last 6 (six) years in the house of the 

accused and during her stay in the house of the accused, the accused 

committed sexual intercourse with her by inducing her in many ways, due to 

which she became pregnant for 5 (five) months. It is also alleged that the 

accused Md Abdul Hussain alongwith Munnas Ali and Badsha Ali took her to 

Tezpur and got her pregnancy aborted in a hospital there. Then the accused Md 

Abdul Hussain gave her in marriage with one old person by keeping her family 

members in dark but on her refusal to stay with that old person, the accused 

handed her over to her parents‟ house.  The accused told them not to disclose 
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the matter and promised to provide them 2 (two) government houses and cash 

of Rs-70,000/- alongwith ration card, hand pump and mobile. Hence the Case. 

2.   On receipt of the ejahar, Orang P.S Case No-51/14, u/s-120-

B/493/313/417/34 IPC was registered against the accused Md Abdul Hussain. 

Investigation into the case was commenced and after completion of usual 

investigation, charge-sheet u/s-120-B/493/417 IPC was submitted against the 

accused Md Abdul Hussain to face the trial.  

3.       Initially the case was tried in the Court of ld CJM, Udalguri by framing 

charge u/s-417 IPC but after recording the evidence of informant/victim, the ld 

CJM found materials to proceed u/s-313 IPC against the accused. Section-313 

IPC, being exclusively Sessions triable offence, the case was committed to the 

Court of Hon‟ble Sessions Judge, Udalguri by the ld CJM, Udalguri and then the 

case was transferred to this Court for trial. 

4.       Trial of the case was commenced. The accused appeared before the 

Court to face trial. After hearing both the sides and perusing the case record, 

charges in writing u/s-376/313 IPC were framed. On being read over and 

explained the contents of the charges u/s-376/313 IPC, the accused pleaded not 

guilty and claimed to face the trial. 

5.           Points for Determination:- After considering the materials on record, I 

have found the following points for determination- 

           I) Whether in the year 2013 the accused Md Abdul Hussain had 

committed sexual intercourse with the victim Miss „S‟ against her will or 

without her consent? 

             II) Whether in the year 2013 the accused made the victim pregnant 

and thereafter voluntarily caused miscarriage of the child without the 

consent of the victim? 

6.            To bring home its charges, the prosecution side examined as many as 

12 (twelve) witnesses namely, Md Mustafa Ali as PW-1, Md Amirul Islam as PW-

2, Md Rajab Ali as PW-3, Miss „S‟ (informant/victim) as PW-4, Mustt Jubeda 
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Khatoon @ Begum as PW-5, I/O Rtd. Bhusan Ch. Nath as PW-6, Sri Rajab Ali as 

PW-7, Md Abhijul Hoque as PW-8, Md Jairul Hoque as PW-9, Dr. Ellora 

Choudhury as PW-10, Md Umed Ali as PW-11 and Md Khairul Islam as PW-12. 

The prosecution side exhibited the Ejahar as Ext-1, Statement of Victim u/s- 164 

Cr.P.C as Ext-2, Sketch Map of PO as Ext-4, Charge-sheet as Ext-5 and Medical 

Report of Victim as Ext-6. After the closure of prosecution evidence, the accused 

was examined u/s-313 Cr.P.C, wherein his stand was of total denial. The 

accused declined to adduced defence evidence. I have also heard the arguments 

of both the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.       To determine the above-mentioned points and to reach a judicial decision 

on the same, let me now adumbrate the evidences on record. 

8.         PW-1 Md Mustafa Ali stated in his deposition that the informant/victim 

was working as a domestic helper in the house of the accused for several years. 

PW-1 also stated that one day Jubeda told him that accused had forcible sex 

with her daughter and as a result she had become pregnant. PW-1 further 

stated that Jubeda also informed him that the accused got the child in the womb 

aborted in Tezpur Hospital. PW-1 also stated that the victim was kept by the 

accused in his house after the abortion and the accused did not allow her to 

come back to her mother‟s house. PW-1 further stated that after few months 

victim returned home. PW-1 also stated that then he alongwith some other 

AAMSU workers had gone to the house of Jubeda Begum and met Asmina. PW-1 

further stated that victim told him that the accused had committed regular 

sexual assault on her for several years and she had once become pregnant. PW-

1 further stated that victim also told him and other persons that the accused 

took her to Tezpur and got the child aborted. PW-1 further stated that after that 

he came to know that the accused had taken away the victim from the house of 

her mother. PW-1 further stated that after about 15 days one Amirul Islam 

informed him that the accused had got the victim married to one person against 

her wish. PW-1 further stated that Amirul also told that after the marriage, 

victim had run away from her husband‟s house and was hiding in a secured 
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place with her mother. PW-1 further stated that he along with one Khairul from 

AAMSU arranged a car and had gone to meet Jubeda and victim and by that car 

they took the girl and her mother to the Orang Police Station, wherein this case 

was lodged. During cross examination, PW-1 admitted that victim was married 

out to one old man called Rajab Ali. PW-1 further admitted that he is in a 

political party different from that of the accused person. PW-1 further admitted 

that he had not seen any documents of abortion and no such document was 

given to him by Jubeda or victim. PW-1 further admitted that the accused is a 

married man and his wife and children stay with him. PW-1 also admitted that 

there are some houses near the house of the accused person. PW-1 further 

admitted that there is another Rajab Ali who is the „Mama‟ of victim and Kasem 

Ali is another „Mama‟ of victim.  

9.      PW-2 Md Amirul Islam stated in his deposition that the incident took 

place about 2 years ago and at that time he was one of the persons who took 

the victim and Jubeda Begum to Orang Police Station. PW-2 further stated that 

the victim told him and other persons that the accused had committed sexual 

assault upon her on several occasions. PW-2 further stated that the victim told 

them that the accused did the sexual act on her when his wife and children were 

not in the house and because of the act of the accused, she had once become 

pregnant. PW-2 also stated that then they took the victim to Orang Police 

Station, wherein the FIR was lodged. During cross examination, PW-2 admitted 

that the victim belongs to their village but she is not his relative. PW-2 further 

admitted that his statement was recorded by the police. PW-2 also admitted that 

he did not tell the police that the victim told him about the sexual assault upon 

her or of the fact that she had become pregnant. PW-2 further admitted that 

Rajab Ali and Kasem Ali are the „Mama‟ of the victim. PW-2 also admitted that he 

came to know later that the victim was married to one old person.  

10.         PW-3 Md Rajab Ali, the maternal uncle of the informant/victim, stated 

in his deposition that the incident took place in 2014. PW-3 further stated that 

the victim was working as a domestic helper in the house of the accused person 

for the last six years PW-3 further stated that their house is about 2 km away 
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from the house of the accused person and the victim was staying in the house 

of the accused person. PW-3 further stated that in the year 2014 they came to 

know that the accused had sexually assaulted the victim and made her 

pregnant. PW-3 also stated that they also came to know that accused caused 

abortion of the child at Tezpur. PW-3 further stated that accused kept the victim 

in his house even after the abortion to save himself. PW-3 further stated that 

the accused gave the victim in marriage with an old man namely, Rajab Ali, who 

was having a wife and seven children at that time. PW-3 also stated that the 

victim ran away from the house of Rajab Ali immediately after the marriage. PW-

3 further stated that then their family members informed AAMSU who took the 

victim and Jubeda to Orang Police Station. During cross examination, PW-3 

admitted that he was present at the time of marriage of the victim, which was 

conducted in the house of accused person. PW-3 also admitted that he was 

present as an „Ukil‟ in that marriage. PW-3 further admitted that the victim was 

not paid her dues by the accused person. 

11.      PW-4 Miss ‟S‟, the informant/victim, stated in her deposition that she 

was working in the house of the accused as a domestic helper. PW-4 further 

stated that she worked in the house of the accused for about 6 (six) years. PW-

4 further stated that the accused lived with his wife, two sons and one daughter. 

PW-4 further stated that about 3 years ago when the accused was alone at his 

house, he closed all the doors and forcibly raped her against her will. PW-4 

further stated that the accused had threatened her not to make „hulla‟, for which 

she did not make any „hulla‟. PW-4 further stated that the accused had sent his 

wife and children to Guwahati and thereafter he used to assault her sexually 

regularly, due to which she became pregnant. PW-4 also stated that she was 

taken to Jangalbasti at Dhekiajuli wherein one Asha worker did the abortion by 

giving her some tablets. PW-4 further stated that thereafter she was taken to 

Tezpur Civil Hospital as her health was bad and so the accused took her to 

Tezpur and got her treated there. PW-4 further stated that thereafter she was 

brought back to Jangalbasti at Dhekiajuli where she stayed in the house of the 

Asha worker for about one month. PW-4 further stated that then she stayed in 

the house of one Halima at Dhanshreeghat and then the accused took her to the 
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house of her mother Jubeda Begum. PW-4 also stated that she told the entire 

incident to her mother and at that time accused offered to compromise the 

matter. PW-4 further stated that the accused had gone to her mother‟s house 

and sought apology. PW-4 also stated that the accused agreed to marry her and 

to establish a separate house for her. PW-4 further stated that the accused, by 

playing trick with her mother that he would marry her, took her to his house 

wherein she stayed for some days. PW-4 further stated that thereafter the 

accused gave her in marriage with an old man namely, Rajab Ali who already 

had seven children. PW-4 also stated that she did not stay with Rajab Ali and 

she came back to her mother‟s house. PW-4 further stated that then her mother 

contacted AAMSU boys and with them she came to Orang PS and lodged ejahar. 

PW-4 further stated that after filing the ejahar, her statement was recorded by 

Magistrate and she was medically examined by the doctor at Mangaldoi. 

Prosecution side exhibited the ejahar as Ext-1 and signature of PW-4 as Ext-

1(1). Prosecution side also exhibited the statement recorded u/s-164 Cr.PC as 

Ext-2 and signatures of PW-4 as Ext-2(1) & Ext-2(2). During cross examination, 

PW-4 admitted that the accused started sexually assaulting her after her staying 

there for about one month. PW-4 further admitted that the accused had sexually 

assaulted her not less than 50/60 times. PW-4 also admitted that she stayed in 

the house of accused for 4/5 years. PW-4 further admitted that she was 7/8 

months pregnant when abortion was done. PW-4 also admitted that three years 

ago she had stated her age as 13 years. PW-4 further admitted that she did not 

remember the date or month or year as to when she was taken to the hospital 

at Tezpur. PW-4 also admitted that she did not stay in the house of any person 

at Tezpur. PW-4 further admitted that the sister of Hussain Ali is staying at 

Tezpur but she did not know the area or locality where his sister stayed and she 

also did not know the name of his sister. PW-4 further admitted that during her 

pregnancy she had not visited her mother‟s house and her mother had also not 

come to meet her. PW-4 further admitted that her mother‟s house is about 1 

(one) mile away. PW-4 also admitted that her mama‟s name is Rajab Ali and the 

person whom she was given in marriage is another Rajab Ali. PW-4 further 

admitted that they stayed in the house of their mama Rajab Ali. PW-4 further 
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stated that her mama was present in her marriage ceremony. PW-4 further 

admitted that before the marriage she had not stated anything about the 

abortion and pregnancy. PW-4 also admitted that her mother is a poor lady. 

12.       PW-5 Mustt Jubeda Khatoon @ Begum, the mother of informant/victim, 

stated in her deposition that because of her poverty she gave her third daughter 

Miss „S‟ as a domestic helper in the house of Hussain Ali. PW-5 further stated 

that her daughter worked for about 6 years in the house of the accused. PW-5 

further stated that in 2014 her daughter came to her house and told her that the 

accused had sexually assaulted her, because of which she became pregnant. 

PW-5 further stated that her daughter also told her that the accused took her to 

Jangalbasti, Dhekiajuli wherein abortion was done and treatment was given at 

Tezpur. PW-5 also stated that her daughter told her that after the abortion, the 

accused had kept her at his sister‟s house at Dhanshrighat. PW-5 further stated 

that at that time the accused came to her house and offered apology before her, 

for which she did not file any police case. PW-5 further stated that the accused 

took her daughter back and he got her married to one old man behind her back 

but her daughter did not stay in that house. PW-5 also stated that the AAMSU 

boys helped them in filing the case. During cross examination, PW-5 admitted 

that she has five children and the victim is her elder daughter. PW-5 further 

admitted that Rajab Ali is her elder brother and that she used to stay in his land. 

PW-5 also admitted that she did not know the date, month and year when her 

daughter had become pregnant or when abortion was done. PW-5 further 

admitted that she did not know the name of the ASHA worker at Jangalbasti. 

PW-5 further admitted that accused had promised that he would help us at the 

time of marriage of victim Miss „S‟ but he did not keep his promise and married 

her with an old man.          

13.     PW-6 I/O Rtd. Bhusan Ch. Nath stated in his deposition that on 

04.09.2014, he was entrusted with the investigation of the case. PW-6 further 

stated that he opened the CD and recorded the statement of the victim. PW-6 

further stated that he visited the house of the accused person but he was not 

found in his house. Then he had visited the house of the informant and recorded 
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the statement of material witnesses in this case. PW-6 further stated that the 

victim was medically examined by the doctor and her statement was also 

recorded by the ld Magistrate u/s- 164 Cr.P.C. PW-6 further stated that he 

apprehended the accused Abdul Hussain and forwarded him to the Court with a 

prayer to keep him in custody. PW-6 also stated that the medical report of the 

victim was collected and he was however transferred from Orang PS and as such 

he could not file the Charge-sheet. PW-6 further stated that based on his 

investigation O/C Mazbat PS Reba Kt. Deka has filed the Charge-sheet in this 

case. Prosecution side exhibited the Sketch Map of PO as Ext-4 and signature of 

PW-6 as Ext-4(1), and Charge-sheet as Ext-5. During cross examination, PW-6 

admitted that the victim did not tell him that abortion was conducted by ASHA 

worker at Dhekiajuli. PW-6 further admitted that he had not gone to Tezpur 

because the victim could not give him the name of the hospital or the date or 

month when she was admitted at that hospital. PW-6 further admitted that the 

wife of the accused has filed criminal case at Orang PS against two AAMSU 

worker, one of them is Khairul Ali. PW-6 also admitted that the „Mama‟ of the girl 

namely Rajab Ali was the „ukil‟ in her marriage.             

14.     PW-7 Sri Rajab Ali stated in his deposition that about two and half 

years back, he was given in marriage with the victim with the intervention of 

two of her uncle and some other people. PW-7 also stated that on the very next 

day of the marriage, the victim left his house and she did not return back. 

During cross examination, PW-7 admitted that the name of one of the uncle of 

the victim is Rajab Ali. PW-7 admitted that his name is also Rajab Ali. PW-7 

further admitted that at the time of his marriage with the victim, Rajab Ali, his 

brother Kasim Ali, Jairul Ali and Safar Ali were present. PW-7 further admitted 

that at the time of his marriage, accused was not present. PW-7 also admitted 

that after the death of the victim‟s father, her mother started to live in a house 

nearby the house of her brother Rajab Ali. PW-7 further admitted that apart 

from the victim‟s marriage with him, he did not know anything further.    

15.     PW-8 Md Abhijul Hoque stated in his deposition that two years ago, 

the accused asked for some money as loan from him but he told him that he 
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had no money to give him as loan. PW-8 also admitted that the accused told 

him that he wanted to give money to some boys but he did not state him the 

reason for the same. PW-8 further stated that he did not know the reasons for 

which the case was instituted against the accused.                        

16.    PW-9 Md Jairul Hoque stated about his ignorance of this case.     

17.    PW-10 Dr. Ellora Choudhury stated in her deposition that on 

06.09.2014 she was posted at Mangaldai Civil Hospital as Sr. Medical & Health 

Officer. PW-10 further stated that on that day at about 1:45 pm, she examined 

Miss „S‟ aged 13 years, in reference to Orang PS Case No-51/14, u/s- 

120(B)/493/313/417/34 IPC in presence of ANM Smti Nilima Sharma. PW-10 

further stated that on physical examination no abnormality was found and no 

injury marks in her private parts was found. PW-10 found the mental condition 

of the victim as normal. PW-10 also stated that on vaginal swab examination of 

the victim, Spermatozoa was not found. Examination of Urine and Pregnancy 

test done at Mangaldai Civil Hospital: Report Negative. X-ray for age 

determination showed the age of victim as 17-18 years (approx). PW-10 also 

stated that no comment could be given regarding recent sexual intercourse and 

no evidence of pregnancy detected during Ultrasonography. Prosecution side 

exhibited the medical report as Ext-6 and signature of PW-10 as Ext-6(1). 

During cross examination,PW-10 admitted that no abortion can be done if a 

child is in the womb for five months and that after 10-12 weeks of pregnancy, 

no abortion can be done.        

18.      PW-11 Md Umed Ali stated in his deposition that about one and half 

years ago he came to know that the accused had committed some bad acts with 

the informant/victim and at that time, the informant/victim was working in the 

house of the accused. PW-11 also stated that the informant/victim was working 

there for about 6 years. During cross examination, PW-11 admitted that the 

house of the accused is at a distance of about 3 KM from his house. PW-11 

further admitted that he came to know about the incident from the 

informant/victim herself. PW-11 also admitted that he did not know the exact 

time of occurrence of the incident as to whether the same is occurred in the first 
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year of her work in the house of the accused or thereafter. PW-11 further 

admitted that the house of the victim is in the vicinity of his house. PW-11 also 

admitted that he could not notice the pregnancy of the victim from her physical 

appearance.  

19.         PW-12 Md Khairul Islam, an AAMSU worker, stated in his deposition 

that in the year 2014 the informant/victim appeared before AAMSU office and 

told him that while she was working in the house of the accused, the accused 

committed rape on her due to which she became pregnant and her pregnancy 

was aborted in some hospital at Dhekiajuli. PW-12 further stated that she told 

him that after her abortion she became ill and then the accused took her in 

various places and ultimately the accused gave her in marriage with some old 

person, having 8 (eight) children but then she left the company of that person 

and came back to her house. PW-12 further stated that the victim asked for help 

and then he took the victim to police station, wherein she lodged the ejahar. 

During cross examination, PW-12 also admitted that he did not state before the 

police regarding abortion of the pregnancy of victim in some hospital at 

Dhekiajuli. PW-12 further admitted that the wife of the accused also lodged an 

ejahar against him. PW-12 also admitted that the victim of this case lodged 

ejahar prior to the lodging of the case by the wife of the accused against him. 

PW-12 further admitted that they did not enquire about the place of abortion of 

the victim at Dhekiajuli as the victim could not properly narrate the place of 

abortion. PW-12 further admitted that whatever allegation against the accused is 

narrated by him today was heard by him from the victim. PW-12 also admitted 

that he had no personal knowledge about such incident.  

POINT NO-I: 

20.          In order to decide as to whether the accused committed rape on the 

victim, let me first reproduce the provisions of Section-375 IPC, which defines 

rape. Section-375 IPC provides that a man is said to commit ''rape'' who, except 

in the case herein after excepted, has sexual intercourse with a woman under 

circumstances falling under any of the six following descriptions:-  
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        Firstly --- Against her will, 

        Secondly -- without her consent,  

        Thirdly - With her consent, when her consent has been obtained by putting 

her or any person in whom, she is interested in fear of death or of hurt,  

        Fourthly-- when her consent, when the man knows that he is not her 

husband and that her consent is given because she believes that he is 

another man to whom she is or believes herself to be lawfully married,  

        Fifthly-- with her consent, when, at the time of giving such consent by 

reason of unsoundness of mind or intoxication or the administration by 

him personally or through another of any stupefying or unwholesome 

substances, she is unable to understand the nature and consequences of 

that to which she gives consent.  

         Sixthly-- With or without her consent, when she is under eighteen years of 

age. 

        Seventhly, when she is unable to communicate consent. 

21.       From the definition of rape, it reveals that the age of the prosecutrix and 

the consent or absence of it, of the prosecutrix are vital to determine as to 

whether the offence of rape has been committed or not.  

22.        It needs to be made clear that the prosecution side has not produced 

any document to prove the age of the prosecutrix (PW-4). The prosecutrix 

stated her age to be 13 years when her statement was recorded u/s-164 Cr.P.C 

in the month of September, 2014 and after two years she again stated her age 

to be 13 years while deposing before the Court. So the oral evidence of the 

prosecutrix regarding her age cannot be relied upon. Therefore, there is no 

other alternative but to rely on the determination of age as revealed from 

radiological test. In the present case, in the medical examination report (Ext-6), 

doctor (PW-10) has opined that the age of the prosecutrix (PW-4) was about 

between 17 to 18 years. Ext-6 has been duly proved by PW-10 Dr. Ellora 
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Choudhury. Two views of age being possible and the accepted legal position 

being an error of two years on either side, the benefit of age must be reaped by 

the defence and as such the age of the prosecutrix (PW-4) could be something 

from 15 years to 20 years. It is the admitted proposition of law that when two 

versions are possible, the version which suits with the defence case is to be 

accepted. So, the prosecutrix is to be treated as not below 18 years. So, in this 

case the consent of the prosecutrix (PW-4) is very vital in as much as the 

consent of victim would absolve the accused of an offence u/s-376 IPC. 

23.        During the argument, the ld Counsel for the accused submitted that the 

accused did not commit rape on the victim and that the case has been lodged 

falsely, for which the case has been lodged without giving any date and period 

of the alleged rape. The ld Addl. PP, in counter-argument, submitted that the 

sexual assault on the victim started from the first year of her stay in the house 

of the accused as maid. On the face of such submissions, let me peruse the 

evidence on record. 

24.      Now keeping in mind the above basic principles of law and the 

arguments of rival parties, let me now appreciate the evidence on record vis a 

vis the facts of the present case. As per ejahar, the prosecutrix (PW-4) was 

working as a maid for the last 6 (six) years in the house of the accused and 

during her stay in the house of the accused, the accused committed sexual 

intercourse with her by inducing her in many ways, due to which she became 

pregnant for 5 (five) months. But during her deposition before the Court, PW-4 

admitted that she was 7/8 months pregnant when abortion was done. So, there 

is contradiction regarding the period of her pregnancy. 

25.      The most glaring contradiction is found from the statement of the 

prosecutrix u/s-164 Cr.P.C recorded in Court (exhibited as Ext-2) immediately 

after the lodging of this case. In her statement u/s-164 Cr.P.C, the prosecutrix 

(PW-4) did not whisper that the accused committed sexual intercourse with her 

or for that matter making her pregnant. Rather PW-4 unequivocally stated that 

the accused forcefully gave her in marriage with one aged person namely, Rajab 
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Ali, who was having seven children, by keeping her mother in dark and for that 

reason, the people took her to police station and got this case lodged without 

any reference to commission of rape by the accused. In  this respect it is 

apposite to refer here the case of Allauddin –Vs- State of Assam [2003(2) 

GLT 394], in which the Hon‟ble Gauhati High Court observed that when there is 

contradiction between previous statement of the prosecutrix recorded u/s-164 

Cr.P.C and her testimony before the trial Court, the prosecution case become 

doubtful. In that case no allegation of rape was made by the prosecutrix in her 

statement u/s-164 Cr.P.C but the prosecutrix levelled the said allegation while 

deposing before the Court. Hence the same was held to be glaring contradiction 

and improvement made by the prosecutrix. Such vital omission in the statement 

u/s-164 Cr.P.C by the prosecutrix hits hard on the veracity of the prosecution 

case.  

26.        It can be seen that the victim (PW-4) admitted in her cross examination 

that the accused started sexually assaulting her after her staying there for about 

one month. PW-4 further admitted that the accused had sexually assaulted her 

not less than 50/60 times. PW-4 also admitted that she stayed in the house of 

accused for 4/5 years. The fact that the accused allegedly committed sexual 

intercourse with her for 50/60 times in span of 4/5 years and that she did not 

inform about the same for all these years to anybody or even to the wife of the 

accused, go to show that she was a consenting party. 

27.         Further victim (PW-4) stated that the accused had threatened her not 

to make „hulla‟, for which she did not make any „hulla‟ after the accused rape 

her. As per the admission of the victim, she was raped by the accused for 50/60 

times. It is hard to believe that a person would be able to do such an act for 

such number of times without active or passive consent of the alleged victim.    

28.        The radiological age of the prosecutrix was approximately 17-18 years 

and thus, she was not just a child who would have surrendered herself to forced 

sexual assault time and again without offering any resistance whatsoever and 

since in this case, there is no evidence that the prosecutrix offered any 



      STATE OF ASSAM   -Vs-  MD ABDUL HUSSAIN 
 

Page 14 of 21                                                           Sessions-50/2016 

 

resistance when the accused committed sexual intercourse with her continuously 

and therefore, the allegations of rape cannot be accepted by a prudent person. 

Appreciation of Medical Evidence: 

29.        To determine as to whether rape has been committed by accused on 

the prosecutrix (PW-4) or not, apart from the oral evidence, medical evidence, 

which is found in the present case, is also to be seen and discussed. The 

medical examination report is exhibited as Ext-6, which shows that at the time 

of examination of the prosecutrix (PW-6) by the Doctor (PW-10), no injury 

marks was found on her private parts. Further the doctor could not give any 

comment regarding recent sexual intercourse. Thus, from the above, it appears 

that so far as the medical evidence pertaining to commission of offence of rape 

is concerned, it is nil. Thus, from medical evidence, there is no corroboration to 

the evidence of the prosecutrix (PW-4).  

30.         It can be seen from the evidence of PWs as adumbrated above that 

other PWs have only heard about the incident either from the prosecutrix or her 

mother. On the face of the aforesaid discussion, the evidence of the prosecutrix 

(PW-4) cannot be said to be reliable and trustworthy. Thus, for the reasons 

stated above, looking into the entire facts and circumstances of the case, the 

only irresistible conclusion that can be drawn is that the accused, if he had any 

sexual intercourse with the prosecutrix (PW-4), it was with the consent of the 

prosecutrix and that the prosecutrix had voluntarily participated in such act. So 

far as age is concerned, it is a border line case and in the absence of any 

definite evidence that the prosecutrix was under 18 years of age at the relevant 

time, obvious conclusions will be that she was a consenting party. In that event 

there cannot be any offence under Section 376 IPC.  

31.      Before proceeding further, something should be said about consent. 

Consent is an act of reason coupled with deliberation, after the mind has 

weighed the good and evil on each side in a balanced manner. Consent denotes 

an active will in the mind a person to permit the doing of the act complained of. 

https://indiankanoon.org/doc/1279834/
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Consent on the part of a woman, as a defence to an allegation of rape, requires 

voluntary participation, not only after the exercise of intelligence, based on the 

knowledge of the significance and the moral quality of the act, but after having 

freely exercised a choice between resistance and assent. Consent or absence of 

it is generally gathered from the attendant circumstances. 

32.        Now let me see as to whether the consent by the victim was given 

under any fear of injury or under a misconception of fact, the existence of which 

would vitiate the consent. In this regard, the observation of Hon‟ble Supreme 

Court in Pradeep Kumar @ Pradeep Kumar Verma -Vs- State of Bihar 

[AIR 2007 SC 3059] is worthy to refer here. In that case, the Hon'ble Apex Court 

observed:  

“The crucial expression in Section-375 IPC defines rape as 

against her will. It seems to connote that the offending act was 

done despite resistance and opposition of the woman. The Penal 

Code does not define consent in positive terms but what cannot 

be regarded as consent is explained by Section-90 IPC which 

reads as follows: consent given firstly under fear of injury and 

secondly under a misconception of fact is not consent at all. That 

is what is explained in first part of Section-90 IPC. There are two 

grounds specified in Section-90 IPC which are analogous to 

coercion and mistake of fact which are the familiar grounds that 

can vitiate a transaction under the jurisprudence of our country 

as well as other countries. The factors set out in first part of 

Section-90 IPC are from the point of view of the victim and 

second part of Section-90 IPC enacts the corresponding provision 

from the point of view of the accused. It envisages that the 

accused has knowledge or has reason to believe that the consent 

was given by the victim in consequence of fear of injury or 

misconception of fact. Thus the second part lays emphasis on the 

knowledge or reasonable belief of the person who obtains the 

tainted consent. The requirements of both the parts should be 
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cumulatively satisfied. In other words, the Court has to see 

whether the person giving the consent has given it under fear or 

misconception of fact and the court should also be satisfied that 

the person doing the act i.e. the alleged offender is conscious of 

the fact or should have reason to think that but for the fear or 

misconception, the consent would not have been given. This is 

the scheme of Section-90 IPC which is couched in negative 

terminology”.  

33.          If the evidence on record is looked into carefully, it can be seen that 

prosecutrix (PW-4) stated that the accused had threatened her not to make 

„hulla‟, for which she did not make any „hulla‟ after the accused had sexual 

intercourse with her. It can be seen that the prosecutrix (PW-4) admitted in her 

cross-examination that the accused started sexually assaulting her after her 

staying there for about one month. PW-4 further admitted that the accused had 

sexually assaulted her not less than 50/60 times. PW-4 also admitted that she 

stayed in the house of accused for 4/5 years. The accused allegedly committed 

sexual intercourse with the victim for not less than 50/60 times in span of 4/5 

year and it is nowhere the case of the prosecution that the accused was 

continuously threatening the prosecutrix not to disclose the matter. The wife of 

the accused was admittedly not having government service and as such usually 

she was there in the house all the time. The stand of the prosecutrix is that the 

accused committed sexual intercourse with her by sending his wife to her 

paternal house. It is hard to believe that every time the wife of the accused 

would leave for her paternal house by leaving a grown up maid alone with the 

accused. Even if the accused was committing rape in such period, the 

prosecution failed to explain as to what prevented the prosecutrix to divulge the 

same to the wife of the accused on her return from her paternal house. So the 

allegation of committing rape by threatening cannot be believed. Further the 

case in hand is also not falling in any other descriptions as mentioned in Section-

375 IPC.  
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34.      Another vital aspect raised by the ld defence Counsel during his 

argument is that the case has been lodged by the victim allegedly after 3 years 

of the incident.  Furthermore the incident of abortion allegedly took place before 

3 (three) years but the prosecution has failed to give any explanation regarding 

the delay in lodging the case. Further no explanation has been given by the 

informant/victim either in the ejahar or in her evidence before the Court as to 

what caused her to remain silent in all those years of alleged sexual intercourse 

with her by the accused. Such a non-explained delay in lodging the case creates 

sufficient doubt about the veracity of prosecution case in this regard. 

35.         It is also the case of the prosecution that the accused had given the 

marriage of the prosecutrix with an old man namely, Rajab Ali, who was having 

a wife and seven children at that time. Apart from the prosecutrix (PW-4) and 

her mother (PW-5), such a stand was also taken by Rajab Ali (PW-3), who is the 

maternal uncle of the prosecutrix. But PW-3 himself admitted in his cross 

examination that he was present as an „Ukil‟ in that marriage, which was 

conducted in the house of accused person. Further the other Rajab Ali (PW-7), 

with whom the victim was allegedly given in marriage, admitted in his cross-

examination that at the time of his marriage with the victim, Rajab Ali (PW-3) 

along with his brother Kasim Ali, Jairul Ali and Safar Ali were present. PW-7 

further admitted that at the time of his marriage, accused was not present. 

Further the IO (PW-6) also admitted that the „Mama‟ of the girl namely, Rajab 

Ali (PW-3) was the „ukil‟ in marriage of the victim. So, on the face of the above 

admissions, it cannot be believed that the accused was the mastermind in the 

marriage of the victim with Rajab Ali (PW-7).   

36.      The ld defence Counsel, during his argument, also submitted that the 

AAMSU workers got the case lodged through the informant/victim just to settle 

score after a case against them was lodged by his wife for threatening him after 

the accused refused to give them demanded money. It can be seen that the 

AAMSU workers (PW-1, PW-2 & PW-12) admitted that they took the victim and 

her mother to police station on the date of lodging of the ejahar of this case. 

PW-12 himself admitted that the wife of the accused also lodged an ejahar 
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against him. But unless it is proved that the victim lodged this case after the 

lodging of the case by the wife of the accused against the AAMSU workers, the 

defence stand in this respect cannot be believed.  

37.       The golden principle is that the prosecution has to prove its case beyond 

reasonable doubt and in case of any doubt, the benefit of doubt has to be given 

to the accused. Considering the above discussion, I have no hesitation in holding 

that the prosecution has failed to prove beyond reasonable doubt that the 

accused committed rape on the victim Smti „S‟. Hence the point in hand is 

decided against the prosecution. 

POINT NO-II: 

38.        Further allegation of the prosecution side is that the accused made the 

victim pregnant and caused abortion of pregnancy without the consent of the 

victim. The ld Counsel for the accused submitted that the said allegation is false 

and that what he said is the reason for which the prosecution side has failed to 

procure any medical documents showing abortion of pregnancy of the victim. 

Prosecution has also failed to locate the hospital in which the abortion was 

allegedly made. Keeping in mind the aforesaid submission of the ld Counsel for 

the accused, let me travel through the evidence of vital PWs.  

39.         The most vital witness i.e. the victim (PW-4) stated in her deposition 

that she became pregnant due to sexual intercourse by the accused with her 

and after that she was taken to Jangalbasti at Dekhiajuli where one ASHA 

worker did the abortion by giving some tablets to her. PW-4 also stated that as 

her health was deteriorated she was taken to Tezpur by the accused for 

treatment and thereafter she was brought back to Jangalbasti where she stayed 

in the house of ASHA worker for about 1 (one) month. PW-5 i.e. mother of 

victim also deposed that the accused caused abortion of her daughter at 

Jangalbasti, Dekhiajuli. From the admission of the victim in her cross 

examination, it is seen that her abortion was done when she was carrying 

pregnancy of 7/8 months but the same is not medically possible. MO (PW-10) 

admitted during her cross examination that no abortion can be done if a child is 
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in the womb for five months and that after 10-12 weeks of pregnancy, no 

abortion can be done. Even if abortion was done on the victim when she was 

carrying pregnancy of 5 months or 7/8 months, the same would not have been 

possible without major operation which would involve admission of the victim in 

hospital for a good number of days. But admittedly the prosecution side has 

failed to produce any document showing that the abortion was done in a 

particular hospital. Furthermore I/O (PW-6) admitted that the victim did not tell 

him the name of hospital or the date or month when she was admitted in 

hospital where abortion was done. Had the abortion been done, the victim 

would not have concealed the name of the hospital where the abortion was 

done. Even if she was not knowing the name of the hospital due to illiteracy, she 

could have atleast led the IO to that hospital.  

40.     Furthermore the incident of abortion has allegedly taken place before 3 

(three) years but the prosecution side has failed to give any explanation 

regarding the delay in lodging the case. Such a delay in lodging the case creates 

sufficient doubt about the veracity of prosecution case in this regard. In Paban 

Biswas -Vs- State of Tripura [2006(2) GLT 550], the Hon‟ble Gauhati High 

Court observed that delay in lodging ejahar if not satisfactorily explained, 

creates doubt in prosecution case. 

41.      As stated above, the prosecution has to prove its case beyond 

reasonable doubt and in case of any doubt, the benefit of doubt has to be given 

to the accused. On a threadbare assessment and appreciation of the evidence 

on record and in the light of aforesaid discussion, it can be said that the 

prosecution has failed to prove beyond reasonable doubt that the accused Md 

Abdul Hussain made the victim pregnant and thereafter caused miscarriage of 

the child without consent of the victim. Hence the point as formulated above is 

decided against the prosecution. 

42.           On the basis of the above adumbration and appreciation of evidences 

thereof, it can be safely concluded that the prosecution has failed to prove its 

case against the accused Md Abdul Hussain beyond reasonable doubt. As such, 
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the accused is acquitted of the charge leveled against him. So, the accused be 

set at liberty forthwith. 

43.         The bail-bond for the accused would remain in force for the next six 

(6) months in view of Section- 437-A Cr.P.C. 

44.      Given under my hand and seal of this Court on this 20th day of 

September, 2017.    

                                                                                                                                                                                                                                  

                                                              (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                                Asstt. Sessions Judge, Udalguri, Assam 
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APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1                               : Md Mustafa Ali; 

          II) PW-2                               : Md Amirul Islam; 

 III) PW-3                              : Md Rajab Ali; 

 IV) PW-4                               : Miss „S‟;                      

 V) PW-5                                : Mustt Jubeda Khatun; 

         VI) PW-6                               : Sri Bhusan Ch. Nath; 

 VII) PW-7                             : Sri Rajab Ali; 

        VIII) PW-8                              : Md Abhijul Hoque; 

 IX) PW-9                               : Md Jairul Hoque; 

 X) PW-10                              : Dr. Ellora Choudhury; 

 XI) PW-11                             : Md Umed Ali & 

         XII) PW-12                            : Md Khairul Islam.                                                                  

2.   PROSECUTION EXHIBITS-            

           I) Ext-1                                : Ejahar; 

           II) Ext-2                               : Statement of victim u/s- 164 Cr.PC; 

 III) Ext-4        : Sketch Map of PO; 

 IV) Ext-5        : Charge-sheet & 

          V) Ext-6                                : Medical Report. 

3.    DEFENCE WITNESSES                  : Nil     

4.    COURT WITNESSES/EXHIBITS      : Nil.                                                                    

                                              

 

                                                              (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                                         Asstt. Sessions Judge, Udalguri, Assam 


